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TAFT-HARTLEY REPORT
Six States Attempting to Create Their
Own Fiduciary Rule

On March 15, 2018, the United States Court of Appeals for the Fifth
Circuit struck down the U.S. Department of Labor’s fiduciary rule.
The decision of the Fifth Circuit has created a wave of confusion and
doubt among Employee Retirement Income Security Act (“ERISA”)
advisors, financial advisors, and the like across the country. Currently,
the U.S. Department of Labor (“DOL”) has stated that it will address
the fiduciary rule next fall. Specifically, the DOL has indicated that it
is looking into regulatory options to respond to the Fifth Circuit’s
decision. The deadline for the DOL to submit a new fiduciary rule
proposal is in September 2019.
In May 2018, the DOL released its only guidance to date on the
future of the rule since the decision of the Fifth Circuit. The guidance
provided that professionals could still rely on the version of the
fiduciary rule that was struck down by the Fifth Circuit to provide
investment advice. However, the DOL stated that it would not enforce
violations of the rule for now. The DOL is currently targeting
September 2019 to release a new final fiduciary rule.
In the meantime, some states have begun pushing to adopt their
own versions of the fiduciary rule.
introduced their own fiduciary rules.

So far, six (6) states have
These states are Nevada,

Connecticut, New York, Maryland, New Jersey, and Illinois. Each of
the states have a different take on the fiduciary rule. For example,
Connecticut requires financial planners to disclose the fact that they
are not held to a fiduciary standard if a client request it. On the
contrary, New York’s proposal would require sellers of life insurance
and annuities to act in the best interest of clients. While most of the
bills/proposals have not yet been enacted, the overall consensus by the
states is that they are putting in placeholder rules in the event the DOL
is unable to successfully introduce a new fiduciary rule. It is important
to note that many of these will not impact ERISA plans as they deal
mainly with retail investment advisors.
One of the central questions that remains is whether states can
enforce their own fiduciary rules on ERISA plans. The majority of
practitioners believe that the states cannot due to ERISA preemption.
The first such proposal that may deal with this issue is New Jersey’s
proposal, which does not mention any carve-out for ERISA plans.
Currently New Jersey’s rule is in the early proposal stages; however,
it will be important to see what effect ERISA has on states enacting
their own fiduciary rules going forward.
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Regulations Set to Take Effect

investment advisor) for breach of fiduciary duty. During the case,

structure, (2) failed to properly monitor and control recordkeeping
On December 19, 2016, the U.S. Department of Labor (“DOL”)
costs, and (3) agreed to make the plans overpay for Fidelity services
published a final rule updating the guidelines on how Registered
in return for Fidelity charging less for corporate services. The District
Apprenticeship Programs must ensure equal employment
Court also held the Fidelity defendants liable because they failed to
opportunities for all apprentice applicants. According to the DOL,
credit float income (interest earned when money was being added or
the updated regulations were intended to help registered
taken out of Plan investments) to the Plan rather than back to the
apprenticeship programs reach larger and more diverse groups of
investments. The District Court awarded the Plan participants $35.2
workers and to expand protections against discrimination to include a
million against the ABB Fiduciaries, $1.7 million against the Fidelity
broader range of the available workforce. Some of the significant
defendants, and $12.9 million in attorney’s fees.9
changes under the Regulations include: (1) extending protections
The Defendants appealed the case to the Eighth Circuit Court of
against discrimination to include protections based on disability, age
Appeals, where the Circuit Court affirmed the holding that there was
(40 or older), sexual orientation, and genetic information; (2)
a breach of fiduciary duty, but sent the case back to the District Court
clarifying the affirmative steps that Program Sponsors must take to
for a damages calculation. One of the principal issues the Eighth
ensure equal opportunity in apprenticeship; (3) revising the outreach,
Circuit sent back to the District Court was to determine how much the
recruitment, and retention activities expected of Program Sponsors to
participants were owed from the breach. The Eighth Circuit held that
require four specific steps/activities; and (4) reworking the process for
“as calculated, the original award for switching the funds was
analyzing the talent available in the labor market to establish goals for
speculative and exceeded the losses to the plans resulting from any
diversity in apprenticeship.
fiduciary breach.”10
The DOL developed a phased-in compliance schedule, which
In calculating damages, the District Court held that the
allowed existing Program Sponsors to bring their programs fully into
participants failed to prove any losses, under the theory that it
compliance over a two-year period. The first phase of the regulations
believed the Eighth Circuit tacitly approved comparing the
became effective in the Summer of 2017. Under the first phase of the
investment the ABB Fiduciaries chose in the Freedom Funds to the
regulations, programs were required to adopt and disseminate an
worst investment they could have chosen to determine the amount of
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case in which the District Court for the Western District of Missouri
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found plan administrators had breached their fiduciary duty, but
collection against the general contractor and/or owner of the project
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Moving Soon…

Summit, stop by and say hello!

Maria’s practice focuses on representing pension and welfare funds, as well as
assisting clients with subrogation matters and Qualified Domestic Relations
Order (QDRO) issues.
During law school, Maria was a member of The John Marshall Law School
Moot Court Team where she competed in the Hispanic National Bar
Association Moot Court Competition. Maria was also the recipient of a CALI
Award for Conflicts of Law.
Prior to joining J&K, Maria served as a judicial extern to the Honorable
Judge Holly F. Clemens of the Circuit Court of Champaign County, gaining
valuable legal research and writing experience. She also clerked at two
prominent health care litigation firms, giving her great insight into the process
of these matters to successfully advise J&K’s clients on subrogation claims.

When: December 1, 2016
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University of Illinois at Urbana-Champaign

Prior to joining the firm, Michelle worked at another Chicago-area firm focused
exclusively on the representation of labor unions and Taft-Hartley benefit
funds. Prior to that, Michelle was an administrative law judge with the Illinois
Labor Relations Board, where she presided over unfair labor practice cases and
union representation cases.
After graduating law school, Michelle was awarded a Prosecutorial
Fellowship with the Champaign County State’s Attorney, where she handled
labor and employment matters for Champaign County. During law school,
Michelle was a judicial extern with the Honorable Jeffrey B. Ford of the Sixth
Judicial Circuit Court of Illinois, Champaign County, and served as a law clerk
for the American Federation of Teachers and the United Mine Workers of
America. She was also a board member and grievance officer for the Graduate
Employees’ Organization, a union representing teaching and graduate
assistants at the University of Illinois. Michelle also served as an Editorial
Assistant for the University of Illinois Environmental Law Moot Court
Competition.
She was a joint winner of the University of Illinois
Environmental Law Moot Court Competition.

Johnson & Krol, LLC
311 South Wacker Drive
Suite 1050
Chicago, IL 60606

We encourage you to contact
JOHNSON & KROL, LLC
If
if you have any questions regarding the content within this newsletter.
(312) 372-8587 johnsonkrol.com

PRE
FIRS
U.S.

P

PERM
CHI

