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MINERS’ PENSIBN BAILOUT

BRINGS TEMPO

ARY REPRIEVE TO

PBGC MULTIEMPLOYER PROGRAM

Without additional
interventions, the
program could fail
before the decade’s end.

There are roughly 1,400 multiemployer
pension plans (“MPPs”) in the United States
and these plans have more than 10 million
participants.  Unfortunately, many of these
MPPs are underfunded and on the verge of
being unable to pay the benefits promised
to their participants. As of June 2017, at
least 100 of these plans had been classified
as being in “critical and declining” status,
which means they are projected to have
insufficient assets and will be unable to
pay full benefits to their participants within
the next twenty vyears. Other MPPs are
insolvent already.

Enter the Pension Benefit Guarantee
Corporation (“PBGC”), a federally chartered
corporation designed to backstop both MPPs
and single-employer pension plans. The PBGC
was created by the Employee Retirement
Income Security Act of 1974 (“ERISA”), and
currently safeguards the pension benefits
of some 34 million American workers. The
PBGC’s Multiemployer Program and Single-
Employer Program are legally separate and
financially independent.!  During FY 2019, the
Multiemployer Program provided $160 million
in financial assistance to 89 MPPs. In FY 2020,
95 MPPs received $173 million in financial
assistance. Unfortunately, this statutorily
created backstop is itself headed towards
insolvency. According to the PBGC’s Annual
Report for 2020, the Multiemployer Program is
projected to run out of money in 2026, and the
Director of the PBGC has stated that legislative
reform is necessary to avert insolvency.

While 2026 is certainly looming in the not
so distant future, it was previously projected
that the Multiemployer fund would become
insolvent in 2025. This one year reprieve
is due to a $1.4 trillion spending bill passed

by Congress in December 2019, or more
specifically passage of the Bipartisan American
Miners Act. As a result of this legislation,
taxpayer money will be used to bail out a
private sector pension fund, the United Mine
Workers of America 1974 Pension Plan, for the
first time since ERISA was enacted more than
45 years ago.

The bailout for the miners utilizes money
from the Abandoned Mine Land (“AML”) Fund,
which was originally created by the Surface
Mining Control and Reclamation Act of 1977
(“SMCRA”).  The AML reclamation program is
funded by a fee assessed on each ton of coal
produced and was originally set to expire
fifteen years following the date of enactment.
To date, the reclamation fee has been extended
seven times. The Bipartisan American Miners
Act allows the transfer of funds in excess of the
amounts needed to meet existing obligations
under the AML Fund, as much as $750 million
per year, to the pension plan to prevent its
insolvency.

The United Mine Workers of America 1974
Pension Plan is one of the largest MPPs in the
United States. Consequently, Congress has
postponed the PBGC’s insolvency by saving
the miners’ fund from insolvency. Yet this fix
is only temporary. There are other large plans
on the verge of collapse which are capable
of depleting the PBGCs Multiemployer
Program’s assets. Without intervention from
the government on their behalf, it is very likely
that the PBGC’s Multiemployer Program will
fail before the end of this decade.

"The two programs are also in very different financial
positions: the Multiemployer Program is headed
towards insolvency with a $63.7 billion negative net
position, while the Single-Employer Program has
positive net position of $15.5 billion.
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€€ The United
Mine Workers
of America
1974 Pension
Plan is one
of the largest
MPPs in the
United States.
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€€ The welfare plan was
arguably in violation
of law at that point.

TITLE VII LIABILITY
COULD ATTACH

TO UNIONS AND
MULTIEMPLOYER
HEALTH PLANS FOR
DISCRIMINATORY
COVERAGE

Recently, in the United States District Court for the
Northern District of lllinois, a labor union and its affiliated
welfare fund were sued by a plan participant for providing
discriminatory coverage under Title VII of the Civil Rights
Act of 1964." The participant in the case married her same-
sex spouse in October of 2014. Entitled to a health insurance
benefit through the Fund, the participant attempted
to enroll herself and her same-sex spouse. However, on
November 17, 2014, the fund informed the participant that
same-sex partners were not eligible dependents under the
welfare fund. In November of 2018, the participant filed a
lawsuit for the discriminatory denial of coverage for her
same-sex spouse under the plan.?

State and federal laws evolved in recent years to recognize
same-sex marriagein all fifty states. Section 3 of the Defense
of Marriage Act (DOMA)—which denied federal recognition
of same-sex marriages—was found to be unconstitutional by
the Supreme Court in 2013.? Following this decision, welfare
plans across the country were amended to recognize same-
sex spouses. lllinois legalized same-sex marriage on June 1,
2014, a little over a year before same-sex marriage became
legal in the rest of the United States.* And just last year in
Bostock v. Clayton County, Georgia, the Supreme Court
expanded its reading of Title VII and held that workplace
discrimination for sexual orientation or gender identity is
prohibited under Title VI

Despite these well published changes to both federal and
state laws, the welfare fund here did not amend its plan to
include same-sex spouses until May of 2015.° Consequently,
the welfare plan was arguably in violation of law at that point.
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Now, the participant/plaintiff is seeking to use the recent
decision in Bostock to extend a claim of discrimination
against the welfare fund and the union based on a benefit
denial, arguing that the union can be held liable under
Title VIl because it bargained for a discriminatory health
insurance plan on behalf of its members. Similarly, the
participant is arguing that the welfare fund, while not her
employer, can be held liable under Title VIl as an agent of
her employer.”

The case is still in the early stages of litigation and it
remains to be seen whether either of these theories will
prevail. Thus far, the District Court has only found that the
participant has sufficiently pled a Title VII claim in federal

court. Obviously, if these claims are ultimately successful,
this would mark a significant expansion of potential liability
for both plans and plan sponsors alike. JK will continue to
track and monitor additional developments in this case as
the litigation progresses.

I See Jimenez v. Laborer’s Welfare Fund, No. 18-7886, 2020 U.S. Dist. LEXIS 187023
(N.D. 1ll. Oct. 8, 2020).

21d. at 1.

3 See United States v. Windsor, 570 U.S. 744 (2013).

4 https://www.isba.org/ibj/2014/08/same-sexmarriagecomesillinois

5 See Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 (2020).

6 Ewing, James. Plan Participant Sues Local Union and Related Health Fund Under
Title VII for Refusing to Cover Her Same-Sex Spouse. United Actuarial Services, Inc.
December 8,2020.

7 1d.




JOHNSON + KROL - STATE OF THE UNION - EDITION NO TWENTY EIGHT

COVID-19 VACCINATIONS:

LEGAL CGONSIDERATIONS

FOR EMPLOYERS

The recent approval of several COVID-19
vaccines in the United States has introduced yet
another layer of complexity in an already complex
legal environment for employers. As employers
are returning to something that resembles
the pre-COVID-19 workplace, an omnipresent
question throughout 2020 was what behaviors
and protocols can be required of employees as
a condition of their return? The introduction of
a vaccine brings this question front and center:
employers may consider mandating COVID-19
vaccinations prior to allowing employees back into
the workplace for safety reasons. On December
16, 2020, the Equal Employment Opportunity
Commission (EEOC) updated its guidance “What
You Should Know About COVID-19 and the ADA,
the Rehabilitation Act, and other EEO Laws to
include new information addressing how the
COVID-19 vaccination interacts with the legal
requirements of the Americans with Disabilities
Act (ADA), Title VIl of the Civil Rights Act (Title VII),
and the Genetic Information Nondiscrimination
Act (GINA)”. The updated guidance applies
previous EEOC Guidance to several COVID-19-
specific issues and provides some clarity on
several issues:

MEDICAL EXAMINATIONS
AND INQUIRIES UNDER
THE ADA

The administration of a COVID-19 vaccine to
an employee by an employer (or a third party
on behalf of an employer) is not a “medical
examination” under the ADA.
vaccination medical screening questions asked
by an employer or a contractor on the employers’
behalf for mandatory COVID-19 vaccination are

However, pre-

disability-related inquiries under the ADA, which
requires a showing that the questions are “job-
related and consistent with business necessity.”
Asking or requiring an employee to show proof
of receipt of a COVID-19 vaccination is not a
disability-related inquiry.  However, follow-up
questions such as why an individual did not
receive a vaccination may reveal information
about a disability and thus would be subject to
the ADA’s standard that they be “job-related and
consistent with business necessity.”

REASONABLE
ACCOMMODATIONS
UNDER THE ADA

If an employer mandates COVID-19 vaccinations
and an employee indicates that he or she cannot
receive it due to a disability, the employer
must conduct an individualized assessment to
determine if that employee poses a “direct threat”
to the workplace. If an employer determines
that such an employee poses a direct threat, the
employer must determine whether a reasonable
accommodation can be provided to reduce the
direct threat without causing undue hardship. This
determination is highly individualized and takes
into consideration factors such as whether the
employee can be isolated from other employees,
whether others in the workplace are vaccinated,
and similar factors.

If the direct threat cannot be reduced, the
employer can the employee from
physically entering the workplace.
not mean that the employer may terminate the
employee. Rather, an employer must determine
if there is any other reasonable accommodation
available, such as being able to work remotely or
take leave.

exclude
This does

RELIGIOUS OBJECTIONS
TO VACCINATION UNDER
TITLE VII

If an employer requires COVID-19 vaccinations,
an employee can object on the basis he or she
is unable to receive a COVID-19 vaccination
because of a “sincerely held religious practice or
belief” An employer must provide a reasonable
accommodation for the religious belief, practice
or observance unless it would pose an undue
hardship under Title VII. This is a much lower
standard than the “direct threat” analysis under
the ADA, and generally requires only a “de minimis”
accommodation. Note that this is different than
simply being against or afraid of vaccinations.
There is doctrinal element to it.

If an employer cannot exempt or provide a
reasonable accommodation to an employee who
cannot comply with a mandatory vaccination
policy because of a religious belief, the employer
may exclude the employee from the workplace.
Like an employee who poses a direct threat under
the ADA, this does not permit termination of
employment. Instead, the employer will need to
determine what accommodations can be made to
the employee’s religious belief.

GENETIC INFORMATION
PROTECTIONS UNDER
GINA

COVID-19 vaccination to
employees or requiring employees to provide
proof that they have received a COVID-19
vaccination does not implicate Title Il of GINA.
However, if administration of the vaccine requires

Administering a

pre-screening questions that ask about genetic
information, the inquiries seeking genetic
information, such as family members’ medical

history, may violate GINA.
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MISCELLANEOUS
CONSIDERATIONS

There are other legal issues outside the
discrimination context which employers should
take into consideration before mandating or
administering  COVID-19 vaccinations in the
workplace:

01. The Occupational Safety and Health Act
(OSHA) general mission is to ensure that the
workplace is “free from recognized hazards that
are causing or are likely to cause death or serious
physical harm to employees.” This “general duty
clause” may impose a duty on employers to take
steps to prevent employees from contracting
or spreading COVID-19 in the workplace. OSHA
has published guidance recommending that
employers promote vaccination and make
vaccines readily accessible to employees to
prevent the spread of the illness in the workplace.
OSHA has stopped short of saying that vaccines
should be required.

02. Public employers should be mindful of the
limitations of governmental actions imposed by
federal and state constitutions. These include the
protection against regulation of religious beliefs in
the First Amendment to the U.S. Constitution and
the protection against state deprivation of certain
liberty interests in the Fourteenth Amendment to
the U.S. Constitution.

03.  Worker’'s compensation  laws  may
require the employer to pay for vaccine-related
injuries if the employee is vaccinated at the
employer’s request.

04. Under state tort law, employers may owe
a duty of care to employees, vendors and clients
who enter the workplace and business. The actual
duty depends on what is considered “reasonable”
atany given time. There has been some discussion
on a national level about providing employers
some form of immunity from liability, but to date
nothing has been passed.

05. Unionized employers may have to
bargain with the union regarding a mandatory
vaccination policy.

Though this article should not be treated as
an exhaustive list, it is evident that the eventual
solution to COVID-19 has brought forth new
problems for employers and employees alike. It
is best to work with legal counsel to navigate this
ever-changing landscape.




PAGE 12

JOHNSON +

KROL

STATE OF THE UNION

EDITION NO TWENTY EIGHT

NEW PRICE
TRANSPARENCY
REQUIREMENTS

2020, the
Department of Health and Human
Services, together with the Centers

On November 12,

for Medicare & Medicaid Services
(CMS), the U.S. Department of
Labor, and the U.S. Department
of the Treasury, published a new
Final Rule that will require health
plans to disclose new cost-sharing
information to plan enrollees,
participants, and bencficiaries.
The data to be disclosed includes
in-network

a plan’s negotiated

rates, historical  out-of-network
allowed amounts, and drug pricing
information; all data that was
previously unavailable to plan
participants. The Final Rule also
requires that health plans begin
providing their plan participants
and enrollees an estimate of the
cost-sharing liability an individual
can expect for specific covered
items or services furnished by a
particular provider.

The purposeinestablishing these
updated disclosure
is to give consumers and other

healthcare

requirements

stakeholders the
information needed to make truly
informed decisions. The enhanced
transparency that will result from
the Final Rule’s implementation will
supportan efficientand competitive
health care market by enabling
consumers to better understand
their healthcare costs upfront and
perform a more in-depth evaluation
of their options.
transparency should also generate
more competitive pricing between
providers and servicers, ultimately

This enhanced

resulting in lower costs to benefit
plan participants and enrollees.

The Final Rule adopts a phased-
in approach to take effect over a
period of three years. Beginning
January 1, 2022, machine-readable
files containing pricing information
and disclosure of provider rates will
be available to view on the public
facing internet website of a plan.
Then, beginning January 1, 2023,
plan participants and enrollees
may request the cost-sharing
information for 500 items and
services which have been identified
by the Departments as being of
primary interest. By January 1, 2024,
plan participants and enrollees will
be able to
information for all

request cost-sharing
items and

SAFETY GLASSES
Alip
FACE SHIELDS
MusT
BE WORN WHEN
GRINDING
TUNGSTEN

services made available for coverage
under a health plan.

The guidelines issued for these
disclosures adopting
a format similar to that of an
Explanation of Benefits (EOB). The
Final Rule reasons that this would

advise

be a reasonable and appropriate
existing
especially as EOBs are likely familiar
to most consumers and similarly
styled disclosures would provide the

utilization of tools,

required cost-sharing information in
a recognizable format that can be
readily understood. The disclosure
content

rules  require

elements be

seven
disclosed relative
to a covered item or service; the
clements are as follows:

01. The estimated cost-sharing
liability of the consumer;

02. The accumulated amounts of
financial responsibility the consumer
has incurred at the time of the
request (including amounts incurred
meeting
out-of-pocket limits);

03. The in-network rates that

towards deductibles or

the plan has negotiated for the item
or service;

04. The out-of-network allowed
amount the plan would pay for the
item or service;

05. A list of covered items and
services for which cost-sharing
information is disclosed subject to a
bundled payment arrangement;

06. Notice of any prerequisite to
receipt of coverage for the item or
service; and

07. A
regarding the estimated nature of
the disclosure notice and any other

notice of disclosure

required or additional information

that the plan deems appropriate.
The first

be made

disclosures set to

available  January 1,

2023 will be found on the plan’s
public-facing webpage.
detailed

The more
disclosures  that  plan
participants and
request beginning January 1, 2024,

enrollees  may

however, can be requested via an
internet-based  self-service  tool
which should be available to plan
participants and enrollees to search
for a covered item or service by
inputting a) a billing code (such as a
CPT code) or a descriptive term, b)
by name of in-network provider, or
¢) allowed amounts for a covered
service out-of-

provided by an

network provider. This will enable
consumers to be provided with real-
time responses based on the cost-
sharing information accurate at the
time of their request. The Final Rule
requires that, just as a consumer
would be able to search an internet
website for cost-sharing information
for a specific service or item, they
are entitled to be provided such
tailored information in a physical
paper copy, if they so request.

In addition to the automated
search tool and disclosure files
required to be made available on
a plan’s website, health plans will
need to implement new measures
to  provide detailed benefit
tailored to a plan
participant or enrollee’s specific
information under the Plan (i.e.,

estimates,

progress towards deductibles, cost-

sharing benchmarks, etc.), upon
request from the plan participant
or enrollee. Unlike the other
required disclosures,

with  these

compliance
individualized  cost-
sharing estimates cannot be met
by publishing uniformly automated
documents relative to a specific
item or service. The Final Rule
encourages existing
EOBs as a template for these new
disclosures, however, a personalized

utilizing

workup will be required each time
a plan participant or
requests a cost-sharing estimate
for a specific item or service. These

cenrollee

disclosures are not required until
plan years beginning January 1, 2023,
but planning should start soon
as compliance could pose some
serious technological hurdles.

The publishing of the Final Rule was
driven by the belief in the necessity
for consumers to have accurate and
meaningful information regarding
the cost of their healthcare. The
current scheme of healthcare
disclosure provides a breakdown
after  the

has been rendered; by providing

of expenses service
the estimated cost of a service
upfront, consumers will be given an
actual opportunity to research and
compare pricing - and then choose
the most cost-efficient option
while mitigating the potential for

surprise billing.
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