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SUPREME COURT EXPANDS
EDUCATION-RELATED BENEFITS
FOR NCAA STUDENT ATHLETES

According to the United States Supreme
Court, an 1852 boat race at Lake Winnipesaukee,
New Hampshire between Harvard and Yale is
widely regarded as the first intercollegiate athletic
competition. NCAA v. Alston, 141 S. Ct. 2141 (2021).
The event was sponsored by a railroad executive
in order to promote travel to the lake by train, and
the competitors were offered an all-expenses paid
vacation, lavish prizes, and unlimited alcohol. Id.

While college sports may have started with
a boat race, football was the principal reason
college sports expanded the way they did,
and colleges began offering “all manner of
compensation to talented athletes.” Alston, 141 S.
Ct. at 2148. And prior to the existence of the NCAA
and its rules, college athletes were treated more
like today’s professional athletes than amateur
student-athletes. According to the Court, Yale was
allegedly able to entice a prominent tackle to play
for the school by offering him a trip to Cuba, the
exclusive right to sell scorecards from his games,
and a job with the American Tobacco Company,
along with free meals and tuition. /d. In addition,
without residency requirements, athletes would
transfer from team to team, like professional
frec-agents. In 1896, a law student at West
Virginia University, Fielding H. Yost, transferred
to Lafayette to lead the school's team to victory
over arch-rival Penn, and then returned to West
Virginia’s law school the following week. Id.

In 1906, the Intercollegiate Athletics
Association of the United States, which would
ultimately become the NCAA, was formed to set
rules of amateur sports. At the time of its founding,
the organization expressed its view about
compensating college athletes by stating, “[n]o
student shall represent a College or University in
any intercollegiate game or contest who is paid
or receives, directly or indirectly, any money, or
financial concession.” Intercollegiate Athletic
Association of the United States Constitution
By-Laws, Art. VII § 3 (1906). Yet for many years,
student-athletes continued to be compensated.
In 1939, freshman football players at the
University of Pittsburgh went on strike because
upperclassmen were reportedly earning more
money. Id. at 2149. In the 1940s, a football player
at the University of Washington became known as
the first college football player ever to take a cut
in salary to play professionally. Id.

It was not until 1948, when the NCAA adopted
its “Sanity Code” and created an enforcement
mechanism, allowing for suspension or expulsion
of offenders, that the outright payments to
student athletes stopped. The Sanity Code also
authorized colleges and universities to pay
athletes’ tuition. Id. In 1956, this was expanded to
allow payments for room, board, books, fees, and
incidental expenses. Id. Since then, the NCAA has
placed limits on education-related benefits that
schools can provide to student-athletes. In other
words, what can be provided to college athletes
as a part of their scholarships. The NCAA has
done so through rules that it claims were aimed
at preserving amateurism in college sports, which
in turn “widens consumer choice by providing a
unique product-amateur college sports as distinct
from professional sports.” Id. at 2152.

In recent years, the NCAA has created the
“Student Assistance Fund” and the “Academic
Enhancement Fund” to assist college athletes
in meeting their financial needs. These funds
have provided money to student-athletes for
post-graduate scholarships, school supplies, loss-
of-value insurance premiums, travel expenses,
clothing, and magazine subscriptions. The
assistance can be provided in cash or in kind
without limits as to what any particular student-
athlete may receive. The Supreme Court found
that since 2015, these disbursements have
sometimes been tens of thousands of dollars
above the full cost of attending college.

In addition, the NCAA allows student-athletes
to receive payments “incidental to athletics
participation,” including the funding of travel
for the student-athletes’ family members to
attend certain events; awards for certain athletic
achievements or participation, such as qualifying
for a bowl game; certain payments from outside
entities for things like participating in the
Olympics; and NCAA member schools can award
up to two “Senior Scholar Awards” of $10,000 for
students to attend graduate school after their
athletic eligibility expires.

Like the rules governing payments to athletes,
the NCAA has also continued to grow and evolve.
Today, the NCAA is a colossal enterprise with
roughly 1,100 member colleges and universities.
Id. These schools are broken up into three
divisions, with nearly 350 Division | teams divided
into 32 conferences sitting at the top. Id. at 2150.
This is a far cry from the humble beginnings
of intercollegiate athletic competition in the
United States.

In 2014, a former West Virginia football player,
Shawn Alston, filed suit against the NCAA. It was
later joined by other current and former student-
athletes in Division | FBS football and men’s and
women’s Division | basketball. The lawsuit alleged
a violation of Section 1 of the Sherman Antitrust
Act of 1890, which states “[e|very contract,
combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce

.is declared to be illegal.” 15 U.S.C. § 1. Alston
argued that any restrictions the NCAA implements
regarding what schools can offer to their student-
athletes as compensation were illegal violations
of the Sherman Act.

In 2019, the district court judge upheld the
NCAA’s rules limiting undergraduate athletic
scholarships and payments related to athletic
performance. At the same time, the judge
found certain rules limiting education-related
benefits available to student-athletes to be
unlawful. The judge ruled that schools should
be able to provide their student athletes with
educational equipment, study abroad programs,
internships, and monetary rewards for academic
accomplishments. Both sides appealed and the
Ninth Circuit Court of Appeals upheld the lower
court’s decision. Alston v. NCAA, 958 F.3d 1239,
1263 (9th Cir. 2020).

The NCAA appealed the Ninth Circuit’s
decision to the United States Supreme Court.
In its decision, the Court stated that in enacting
the Sherman Act, Congress tasked the courts
with enforcing an antitrust policy of competition
“predicated  on  one assumption alone
‘competition is the best method of allocating
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resources’ in the Nation’s economy.” Alston, 141 S.
Ct. at 2160. And despite the NCAA’s arguments to
the contrary, the Supreme Court found that the
trial court and appellate court properly subjected
the NCAA's compensation restrictions to the
“rule of reason” analysis. Id. at 2155-2162. The
Court also rejected a number of the NCAA’s other
arguments, including arguments that the lower
courts had applied the wrong level of scrutiny,
overstepped their authority by redefining the
NCAA’s definition of amateurism, and that the
decision will micromanage the NCAA’s business.
Id. at 2162-2164.

In the end, the Court agreed with the lower
court, making it clear that the Sherman Act
applies to the NCAA, and holding that not only
does the NCAA have power over the market for
student-athlete services, but that its rules can
(and actually do) harm competition. Id. at 2156,
2159. The decision in Alston means that the NCAA
is prohibited from limiting education-related
compensation or benefits that conferences or
schools may provide to student-athletes playing
Division | football or basketball and is allowed
to continue limiting cash awards for academic
achievement, but only so long as the limits are
no lower than for cash awards allowed for athletic
achievement. Id. at 2164. And while a wider array
of  education-related  benefits, such as
scholarships for graduate or vocational school,
payments for tutoring, and paid post-eligibility
internships are now available, the NCAA is still
free to propose rules imposing limits on these
benefits. Id. at 2164-2165. Moreover, individual
conferences may impose stricter restrictions on
these benefits than the NCAA. Id.

The Supreme Court’s ruling is narrow, yet
many, including Justice Kavanaugh, believe that
the Court’s decision underscores the point that
the NCAA’s remaining compensation rules may
run afoul of antitrust laws. A point which seems
to have been clearly understood by the NCAA,
which adopted a name, image, and likeness
policy within ten days of the Court’s decision.
The NCAA's decision, to change course and allow
student-athletes the opportunity to profit from
their name, image, and likeness, suggests that
the NCAA recognizes that it no longer has carte
blanche when it comes to student-athletes.

The Court agreed,
making it clear that
the Sherman Act
applies to the NCAA.
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BCBS
SETTLEMENT

In October of 2020, Blue Cross Blue
Shield (“BCBS”) reached a $2.67 billion
settlement (“Settlement”) in a class-
action antitrust lawsuit (In re: Blue
Cross Blue Shield Antitrust Litigation
MDL 2406, N.D. Ala. Master File No.
2:13-cv-20000-RDP).  The
received preliminary approval, with the
final hearing set for October 20, 2021.
If approved, this would become one of
the largest health care settlements in
U.S. history.

The Plaintiffs in this matter alleged
that BCBS and its 35 member companies
violated antitrust laws by agreeing not
to compete in selling health insurance
and administration of

Settlement

commercial
health benefit products in the United
States and Puerto Rico and agreeing
to other means of limiting competition
in the market. The parties agreed to
a Scttlement in the amount of $2.67
billion. Taking into account attorney’s
fees and administrative expenses, the
total settlement amount that will be
distributed to authorized claimants is
approximately $1.9 billion.

Pursuant to the court order, Unique
distributed
to known claimants by May 31, 2021.
Accordingly, by now, many have reccived
a postcard or e-mail informing them of
the Settlement. The damages classes
include individuals, insured groups, and
self-funded accounts that purchased
or were enrolled in a BCBS health

IDs  should have been

insurance or administrative services
plan during the relevant period. For
self-funded plans, the relevant period
is between September 1, 2015 and
October 16, 2020.

The $1.9 billion net
amount will be splitinto two funds, with
$1.78 billion allocated to individuals
and insured groups and $120 million
self-funded
Payment eligibility is based on premiums
paid during the relevant period. The
amount of each claim submitted by
any given self-funded claimant will be
determined by the following formula,

i X c

B
where “A” equals total administrative
fees paid between September 1, 2015
and October 16, 2020, “B” equals total
administrative fees paid during this
period by all
who submit claims, and “C” equals

settlement

allocated to accounts.

self-funded claimants

the total dollars in the self-funded net
settlement fund.

In determining the percentage of
administrative fees paid during the
relevant period, the Claim Form allows
claimants to choose between two
options: the Default Option or the
Alternative Option.

The Default Option provides pre-set
percentages to be applied to the claim.
The self-funded default
are as follows: (1) 18% of a member’s

allocations

premium for single coverage is deemed
to have been paid by the member,
with the remaining 82% allocated to
the Fund; and (2) 25% of a member’s
premium for family coverage is deemed
to have been paid by the member, with
the remaining 75% allocated to the
Fund. If the Fund elects the Default
Option, no additional documentation
needs to be provided to validate the
Fund’s contribution percentage.

On the other hand, the Alternative
Option would allow the Fund to
submit data or records supporting a
contribution higher than the Default
and maximize the potential payout
from  the proceeds.
Accordingly, if the Alternative Option is
elected, the Fund would need to submit
documentation showing the percentage
of premiums paid by the Fund.

In order to receive payment from
the Settlement, a valid claim needs
to be submitted by November 5, 2021.
Additional regarding
the Settlement can be found on
the BCBS
www.bcbssettlement.com.

Settlement

information

Settlement website,

The $1.9 billion net
settlement amount

will be split into two
funds, with $1.78 billion
allocated to individuals
and insured groups
and $120 million
allocated to self-
funded accounts.
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