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ARE LABOR STRIKES
REALLY ON THE RISE?

Strikes are still
fairly uncommon
compared to other
countries and
compared to the
20th century in
the U.S.

As news of the potential railway strike
took center stage in the U.S., there is
an increased national interest in labor
strikes. After last October was dubbed
“Striketober” by the world press, the
question is—are labor strikes really on
the rise? The answer is yes in the short
term, but, at least in the U.S., strikes
are still fairly uncommon compared to
other countries and compared to the
20th century in the United States.

THE PROCESS TO STRIKE
UNDER THE NATIONAL LABOR
RELATIONS ACT

The National Labor Relations Act
(“NLRA”), which applies to all private
employers' (other than those subject
to the Railway Labor Act) in the United
States, governs employees’ right to
strike. There are different categories
of strikes, including representational,
unfair labor practice strikes, area
standards strikes and, those most
familiar to the general public, economic
strikes. Each category of strike has
different rules, and employees,
labor unions and employers must be
cognizant of the purpose of the strike
before engaging in any type of action.
Many collective bargaining agreements
have “no strike clauses.” Therefore, the
strikes that we sce on the news are those
that happen after a collective bargaining
agreement has expired when the
parties are in the process of negotiating
a new CBA.

The NLRA governs the right to strike,
and it is important that any job action
follows the law, because if the strike is
deemed illegal by the National Labor
Relations Board (“NLRB”), employees on
strike lose protection and Unions can
face dire economic consequences. For
instance, a strike that violates a CBA’s
“no strike” clause will not be protected.
A strike when the Union has failed to
follow the notice requirements of 29 USC
158 (d)—giving notice to the Employer at
least sixty days before the expiration
of the CBA and giving notice to FMCS
and the applicable state agency—can
render the strike unlawful if the union
is the initializing party. There are also
different regulations for employees in
the health care industry. These are just
a few ways strikes can go wrong and is
not intended to be an exhaustive list.

THE PROCESS TO STRIKE UNDER
THE RAILWAY LABOR ACT

The Railway Labor Act (“RLA”) was
passedin 1926, before the NLRA, and was
the first federal law that gave employees
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in the United States the right to form
unions. Broadly stated, the RLA covers
freight and commuter railroads,
airlines and related companies. The
RLA is administered by the National
Mediation Board (“NMB”). Like the
NLRA, a party who desires to bargain
to change terms and conditions of
employment must send a notice to the
other party, under the RLA it is known
as a “Section 6” notice. Unlike the
NLRA, the RLA differentiates between
Major Disputes and Minor Disputes.
Major Disputes concern collective
bargaining, Minor Disputes concern
the application of the collective
bargaining agreement, i.e., grievances.
The process to strike for Major
Disputes is explained below; unions
may not strike over Minor Disputes.

The parties must meet and bargain
and if they are unable to come to
an agreement, they can invoke the
services of the NMB. The NMB can keep
the parties in mediation indefinitely,
but only if it reasonably believes
mediation may result in an agreement.
If there is no agreement in mediation,
the NMB will attempt to get the
parties to agree to binding arbitration.
If either party rejects arbitration, the
parties must keep the status quo for a
30-day “cooling-off period.” If, in that
time, the NMB determines the dispute
may “substantially interrupt interstate
commerce to a degree such as to
deprive any section of the country
of essential transportation service,”
the NMB will contact the President
of the United States who may create
a Presidential Emergency Board. It is
only after all these steps have been
accomplished that a union may go
on strike or in the words of the RLA,
engage in “self-help.”

WORK STOPPAGES IN HISTORY
Compared to recent history, strikes
certainly seem to be on the rise.
But even getting the data can be
difficult. Before 1982, the Bureau of
Labor Statistics (BLS) tracked all work
stoppages, but during the Reagan
administration, that was changed to
only tracking work stoppages that
involved 1,000 people or more. While
we may be more familiar with workers
going on strike, work stoppages can
also include owner lockouts. The 1994

Major League Baseball work stoppage
was a strike called by the players’
union, whereas the 2021-2022 Major
League Baseball work stoppage was a
lockout precipitated by MLB’s owners.

According to the Cornell University
Labor Action Center, as of September
2022, there have been more strikes
alreadyin 2022 than there were in 2021.
The first six months of 2022 saw 180
strikes involving over 78,000 workers.
However, while Cornell reported 225
labor stoppages in 2021, the BLS only
reported 16. Even accepting Cornell’s
numbers, strikes are still significantly
lower than decades past. In 1970, the
BLS reported 381 strikes involving
248,000 people. In 1970, more than
25% of US workers were unionized.
Whereas today, that number is closer
to 10%.

Of note though, according to
Gallup, support for labor unions and
unionized labor is at the highest it has
been since 1965, with 71% of people
reporting they approve of labor
unions. Barely over a decade ago, in
2009, the same poll found support
below 50%.

RAILWAY STRIKE

For the last six months, the country
has been watching the potential
for a massive country-wide railway
strike. Pursuant to the process
described above, in July, President
Biden convened the Presidential
Emergency Board. The Board issued
recommendations and the parties
continued to bargain, and with
the help of Labor Secretary Marty
Walsh, a former Union Business Rep,
came to a tentative agreement in
September 2022. While some of the
unions, including the largest group of
engineers, voted to ratify the tentative
agreement, several, including the
members of SMART-TD, the largest
union which represents over 28,000
conductors, voted to reject the
tentative agreement. The largest
sticking point all along has been the
lack of paid sick days for bargaining
unit employees.

However, the entire fight was
rendered moot when, at President

Biden's urging, Congress passed a
bill making the potential rail strike
illegal. Congress is given the authority
to pass this legislation under the
Interstate  Commerce Clause of
the U.S. Constitution. The House of
Representatives passed two versions
of the bill, one with the guaranteed
sick leave the workers had been
seeking and the other sticking to the
tentative agreement the parties had
reached in September. The version
with the added sick days did not pass
the Senate, so in the end, President
Biden signed a bill that adopted the
tentative agreement. Many employees
of the impacted unions felt betrayed
by "Union Joe", who had vowed to be
the most union-friendly president in
decades. However, President Biden
maintained that action had to be
taken to save the economy from
disaster. When signing the bill, Biden
cited statistics showing as many as
765,000 Americans potentially losing
their jobs had the rail strike occurred
so close to the holidays, and the rail
industry estimated a potential loss to
the U.S. economy of $2 billion per day.

CONCLUSION

Whether strikes are on the rise,
or simply the press coverage of
workers is more positive because
of public opinion and a response to
the COVID-19 pandemic, will become
clearer as time goes on. If we see an
cconomic downturn, as many experts
are predicting, public sentiment may
swing back. But one thing is clear,
unions and unionized contractors
are in a great spot to capitalize on
public sentiment to build good
relationships for the future, even if
those relationships have a few bumps
along the way.

' Public employees’ ability to strike is governed by state
and local laws. Some states give certain unions the
right to strike, but not others (i.e., Illinois gives public
employees the right to strike with the exception of

public safety officers, like police and fire) and most
states do not allow public employees to strike at all.
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The Sixth Circuit reaffirmed
that should it be proven there
is no contract, any claims
must be brought in front

of the NLRB and cannot be
brought in federal court. )

SIXTH CIRCUIT
REAFFIRMS
NEED FOR CLEAR
CONTRACTUAL
DOCUMENTS IN
ERISA MATTERS

In 2022, the United States Court of Appeals for the Sixth Circuit
reaffirmed the basic jurisdictional lines between the Federal Courts
and the National Labor Relations Board when evaluating an employer’s
fringe benefit contribution obligation during contract negotiations.
Operating Engineers' Loc. 324 Fringe Ben. Funds v. Rieth-Riley Constr.
Co., 43 F. 4th 617, 618-19 (6th Cir. 2022). The underlying case also serves
as a reminder of the need for unions and their associated fringe
benefit funds to maintain clear contractual documents evidencing
an employer’s signatory status and updating those documents when
necessary. The Rieth-Riley case principally centered on the difference
between an employer’s duty to make contributions pursuant to the
Employee Retirement Income Security Act (“ERISA”) of 1974 and its duty
to make those contributions pursuant to the National Labor Relations
Act’s (“NLRA") “status quo” doctrine during contract negotiations.

Normally, an employer’s contribution obligation is governed by
ERISA, the statute governing employee benefit funds, regulating their
maintenance, and protecting workers’ interests. 29 U.S.C. § 1001 (a).
When an employer fails to make a “promised contribution” to one of
the funds to which it is obligated to contribute, it often breaches a
contract. See Laborers Health & Welfare Tr. Fund for N. Cal. v. Advanced
Lightweight Concrete Co., 484 U.S. 539, 549 (1988). And when such a
breach occurs, ERISA grants federal subject matter jurisdiction for
the breach of contract claim. Section 515 of ERISA tells employers to
“make contributions in accordance with the terms and conditions of

/ plan or agreement.” 29 U.S.C. § 1145. Another provision, Section 502(g),

gives funds a cause of action to enforce Section 515 against “employers

who are delinquent in meeting their contractual obligations.” Advanced

Lightweight, 484 U.S. at 547. Finally, Section 502(e), vests “district courts

\ of the United States” with “exclusive jurisdiction” to hear a fund’s ERISA
claim. 29 U.S.C. § 1132 (e)(1).
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An employer’s obligation to contribute to fringe benefit funds
becomes more complicated during periods when the underlying CBA
is no longer in effect, such as during a period of extended contract
negotiations. The NLRA requires employers and unions to bargain “in
good faith with respect to wages, hours, and other terms and conditions
of employment.” 29 U.S.C. § 158 (d). Of course, bargaining becomes
difficult “if, during negotiations, an employer is free to alter the very
terms and conditions that are the subject of those negotiations.” Litton
Fin. Printing Div. v. NLRB, 501 U.S. 190, 198 (1991). Thus, the NLRA gives
unions and employers another duty: They must “freezle| the status quo”
and “honor the terms and conditions of an expired collective bargaining
agreement” as they negotiate a new one. Advanced Lightweight, 484
U.S. at 539 n.6. When an employer “effects a unilateral change” to the
status quo by halting its contribution payments, it commits an “unfair
labor practice” under Section 8 of the NLRA. Litton, 501 U.S. at 198.
This is subject to the exclusive jurisdiction of the NLRB. See San Diego
Bldg. Trades Council v. Garmon, 359 U.S. 236, 245-46 (1959). That status
quo obligations includes bargained-for contributions to employee
benefit funds, which are normally governed by ERISA and not directly
by the NLRA.

When an employer stops contributing to an employee benefit fund
while the status quo is in effect, the where and how of any remedial
lawsuit will depend on the source of the employer’s contribution duty.
If the duty stems from a live contract, ERISA gives funds a claim for
delinquent contributions in federal district court. But if the duty comes
solely from the employer’s statutory obligation to maintain the status
quo, the NLRA provides an unfair labor practice at the NLRB if the
employer fails to fulfill it. This is the question that the Sixth Circuit was
called to answer in Rieth-Riley.

Rieth-Riley was signatory to a CBA with the Operating Engineers'
Local 324 through its agreement with an employer association. After

the CBA expired, Rieth-Riley was required to maintain the status quo

in accordance with the principles cited supra, which included the
obligation to contribute to the associated fringe benefit funds. For
reasons that are beyond the scope of this article, the Funds eventually
accused Rieth-Riley of missing some payments during the status quo
period and sought to impose an audit on the company. Rieth-Riley
refused to cooperate with the audit, and the Funds sued under Section
515 of ERISA and Section 301 of the Labor Management Relations Act
(LMRA) in Federal Court.

Rieth-Riley moved to dismiss on the basis that no contract
existed, and that the presence of a live contract was a jurisdictional
prerequisite to Plaintiffs' ERISA suit. This meant that the claim should
have been brought under the NLRA status quo doctrine, over which the
National Labor Relations Board had exclusive jurisdiction. The district
court agreed and dismissed the suit without prejudice, holding that
it lacked jurisdiction to hear the Plaintiffs' claim. The Sixth Circuit
reversed, stating that the presence of a live contract is not an essential
jurisdictional fact in an action brought under Section 515 of ERISA, the
presence of a live contract goes to the merits of Plaintiffs' ERISA claim.
A fringe benefit fund merely has to allege the existence of a contract
in its initial Complaint—whether there actually is one should be borne
out during the lawsuit. The Sixth Circuit also reaffirmed that should it
be proven there is no contract, any claims must be brought in front of
the NLRB and cannot be brought in federal court.

The Sixth Circuit’s holding in Rieth-Riley should remind unions and
fringe benefit funds that their remedies for enforcing the status quo
doctrine lie at the NLRB not the federal courts. Many of the remedies
that are available in a standard ERISA collection action are simply not
available at the NLRB. Alternatively, Trust Funds can avoid the problem
entirely by having participation agreements in place that cover these
gap periods so that normal collection remedies are preserved. Please
contact us if you have any interest in this alternative.




PAGE 12

JOHNSON + KROL - STATE OF THE UNION - EDITION NO© THIRTY-FOUR

FINAL “NO
SURPRISE
BILLING” RULE

On  August 19, 2022, the
Departments of Health and Human
Services, Labor and the Treasury
issued a Final Rule regarding key
provisions of the No Surprises Act
(“NSA”), a law protecting consumers
against surprise medical bills. The
Rule finalizes the two-part interim-
final rules that the Departments
previously published in July and
October of 2021.

As background, the NSA prevents
out-of-network providers from
balance billing patients for out-of-
network emergency care, certain
ancillary services provided by out-
of-network providers at in-network
facilities,
provided at in-network facilities
without the patient’'s informed
consent, and air ambulance services.
To protect against surprise medical
bills for these services, the NSA
provides that patients cannot be
charged more than the in-network
cost-sharing amount, or the
qualifying payment amount (“QPA”).
If the payor and the provider disagree
on the amount charged, they can
enter into a 30-day negotiation
period. If the negotiation period
is unsuccessful, the NSA provides
for a federal independent dispute
resolution (“IDR”) process.

The first interim  final rule,
issued in July 2021, outlined patient
protections and established the
methodology for calculating the
QPA. The second interim final rule,
issued in October 2021, outlined
the federal IDR process that payors
and providers use in determining
the out-of-network rate for services
to which the NSA applies. The rule
required that certified IDR entities
select the offer closest to the QPA,
unless the certified IDR entity
determined that any additional
credible information submitted by
the parties demonstrated that the
QPA was materially different from
the appropriate out-of-network rate.

Following the two-part interim
final rules, stakeholders criticized
the rule establishing the QPA as the
primary factor in the IDR entity’s
decision-making process. Several

out-of-network care

lawsuits followed, and the United
States District Court for the Eastern
District of Texas vacated the portions
of the interim final rules related to
payment determinations under the
federal IDR process.

The Final Rule, among other
things, clarifies  QPA disclosure
requirements and revisits  how
certified IDR entities should weigh
the QPA in their determinations.
Most notably, the Final Rule provides
that the QPA will no longer be the
“presumptive factor” toward final
payment determinations. Rather, the
Final Rule specifies that certified
IDR entities should select the offer
that best represents the value of the
item or service under dispute after
considering both the QPA and all
permissible information submitted
by the parties. The Final Rule outlines
the range of factors that can be
considered and provides guidelines
for considering them. For example,
the additional information must
be related, credible, and properly
evaluated in order to avoid double
counting.

Along with the Final Rule, the
Departments also issued a process
status update on the federal IDR
process and a set of FAQs regarding
implementation of certain provisions
of the NSA. The Final Rule is generally
effective for plan years on or after
January 1, 2022.

The Final Rule,

among other things,
clarifies QPA disclosure
requirements and
revisits how certified
IDR entities should
weigh the QPA in

their determinations.
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